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supporting that conclusion were also highlighted. It was noted that the paragraph did 
not imply that all provisions of the draft articles reflected peremptory norms of 
general international law (jus cogens). A doubt was raised as to whether each of the 
acts enumerated in draft article 2 fell within the scope of the peremptory prohibition 
of crimes against humanity. 

8. Other delegations preferred the omission of the paragraph. The reservations 
expressed by some States regarding the aforementioned work of the Commission were 
recalled by several delegations. Some delegations also noted that norms characterized 
as being peremptory in nature must meet the criteria for the identification of such 
norms and considered that further study was necessary in that respect. It was stated 
that jurisprudence and scholarly opinion were not themselves sufficient to establish 
that a norm enjoyed such status. It was observed that reference to the peremptory 
nature of a particular norm was not common in treaty practice, and some delegations 
expressed doubts as to the consequences of including such a paragraph in a 
convention. Some delegations highlighted the need to proceed cautiously and in a 
consensual manner. A proposal was made to refer to the prohibition of crimes against 
humanity as a universal principle. 

9. Delegations generally agreed with the statement in paragraph 5 of the preamble 
that crimes against humanity were among the most serious crimes of concern to the 
international community as a whole. A number of delegations also welcomed the 
emphasis on the obligation to prevent such crimes. It was proposed that the paragraph 
also refer to the obligation to investigate, prosecute and punish such crimes, as well 
as to apprehend alleged offenders. Delegations also expressed support for the 
emphasis in paragraph 6 on ending impunity for crimes against humanity. The link 
between ending impunity and advancing prevention was emphasized. It was also 
proposed to highlight the importance of accountability as an outcome of fighting 
impunity. A further reference to the imperative of prevention, recognizing the 
perspective of those at risk of such crimes, was requested. The need for a balance 
between prevention and punishment was also underscored. 

10. Several delegations welcomed the reference in paragraph 7 of the preamble to 
the definition of crimes against humanity in article 7 of the Rome Statute and 
highlighted the importance of consistency between a possible convention on crimes 
against humanity and the Rome Statute. For several delegations, that reference was 
viewed as a means to avoid the fragmentation of international law, enhance legal 
certainty and ensure consistency with the principles of complementary and non bis in 
idem. Several delegations did not support a reference to the Rome Statute, as it did 
not enjoy universal adherence and therefore could impair universal acceptance of a 
future convention. It was stressed by several delegations that further discussions 
regarding the inclusion of the reference were necessary. According to a view, such 
reference was unnecessary and could be misleading, as it might imply the existence 
of discrepancies between the draft articles and the Rome Statute. Differences of views 
concerning the definition of crimes against humanity at the time of the negotiation of 
the Rome Statute were recalled. Other delegations recalled the work of the 
International Law Commission and the extensive negotiations that had led to the 
adoption of the Rome Statute. It was proposed that the paragraph could expressly 
refer to that history. A number of delegations emphasized that the draft articles 
concerned all States, whether or not they were parties to the Rome Statute. It was 
suggested that it might also be appropriate to refer to the work of previous tribunals, 
including the Nürnberg and Tokyo tribunals. A number of delegations emphasized 
that becoming a party to a convention on crimes against humanity would not require 
becoming a party to the Rome Statute, and that referencing the Rome Statute in no 
way created obligations towards the International Criminal Court for States that were 
not parties to the Rome Statute. It was proposed that the word “considering” be 
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replaced by “noting”. A number of delegations expressed openness to discussing the 
possibility of replacing the word “considering” with “noting” and adding a reference 
to customary international law. 

11. With respect to paragraph 8 of the preamble, several delegations expressed 
support for the emphasis on the primary responsibility of States to prevent and punish 
crimes against humanity. It was suggested that the paragraph could express that point 
more clearly. Several delegations highlighted the importance of the principle of 
complementarity, and a number of delegations suggested its inclusion in the 
paragraph. The view was expressed by a number of delegations that States had the 
prerogative to exercise their jurisdiction over crimes against humanity committed on 
their territory or by their nationals. Several delegations affirmed that States had an 
obligation to exercise their criminal jurisdiction over such crimes. Several delegations 
considered that the duty to exercise criminal jurisdiction should be limited to cases 
where there was a clear nexus between the forum State and the crime. It was submitted 
that the paragraph did not require States to exercise universal jurisdiction. The need 
for States to have the necessary legislative, administrative and judicial tools to fulfil 
their responsibility was also emphasized, including to enhance international 
cooperation with respect to extradition and mutual legal assistance. A suggestion was 
made to replace the term “duty” with “responsibility” and to clarify in the paragraph 
that priority should be given to territorial jurisdiction.   

12. Several delegations expressed appreciation for the focus in paragraph 9 on the 
rights of victims and witnesses. Several delegations expressed interest in expanding 
the text to reflect a survivor-centred approach. The importance of consistency 
between a future convention and the principles relating to the right to reparation of 
victims was emphasized. A number of delegations suggested including references to 
the right to redress and the right to truth; it was reaffirmed that reparations should 
include material and moral damages and extend to subsequent generations living with 
the consequences of those crimes. It was suggested the inclusion of references to the 
right to redress, including material and moral damages, and the right to truth. It was 
also suggested that reparations should extend to subsequent generations living with 
the consequences of those crimes. It was stated that the terms “survivor-centred” and 
“victim-centred” approaches and “right to truth” lacked clarity. It was proposed to 
clarify the scope of the term “others” and to add a reference to the concept of human 
dignity. With respect to the rights of alleged offenders, it was suggested that those 
should be understood in the light of the International Covenant on Civil and Political 
Rights.' It was proposed that those rights would be better addressed in a separate 
paragraph. It was emphasized that the inclusive nature of the accountability process 
was fundamental to ensure its effectiveness and strengthen its credibility.  

13. Several delegations welcomed the emphasis of paragraph 10 on horizontal 
cooperation among States in the implementation of measures at the national level, 
and a number of suggestions were made to enhance the text. It was suggested that the 
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intervention along the lines of article 3 of the Protocol Additional to the Geneva
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definition in the Rome Statute was the most authoritative one in international law and 
enjoyed wide acceptance, including by some States that were not parties to the Rome 
Statute.  Therefore, using article 7 of the Rome Statute as a starting point for draft 
article 2, or a basis for negotiation of a future convention, was reasonable and 
appropriate.  It was emphasised that that did not in any way affect the obligations of 
States that were not parties to the Rome Statute. 

25. It was acknowledged that certain appropriate adjustments to the definition might 
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also stated that the term “civilian population” lacked clarity and ought to be discussed 
further.   

28. Delegations also exchanged views on whether the definition of crimes against 
humanity required a nexus to armed conflict. While a number of delegations stated 
that crimes against humanity could be committed both in peacetime and during an 
armed conflict, as evidenced by State practice and the jurisprudence of international 
courts and tribunals, others were of the view that a nexus to armed conflict was 
necessary. In that connection, it was pointed out that the term “civilian population” 
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in draft article 2, as well as for potential future developments in international law 
through other legal instruments.  In that connection, the commentary to draft article 
2 was recalled, which explained the scope of paragraph 3.  A debate ensued regarding 
the normative value of the commentaries adopted by the Commission.  Some 
delegations, however, expressed a preference for omitting the clause from the 
provision, stating that it could lead to confusion, legal uncertainty and 
inconsistencies, in addition to the fragmentation of international law.  

35. A number of suggestions were made for other underlying acts to be potentially 
added to draft article 2.  Those included, amongst others, “starvation of the civilian 
population”, “ecocide”, “forced marriage”, “unilateral coercive measures against 
civilians”, “terror related acts”, “use of nuclear weapons”, “colonialism”, 
“exploitation of natural resources”, “economic and mineral exploitation and 
environmental degradation” and “acts of human trafficking”.  Crimes committed 
against Indigenous Peoples were also mentioned.   

36. Several delegations suggested incorporating gender-based crimes, such as 
“gender apartheid”, and “reproductive violence”, including forced sterilization. A 
suggestion was also made to adopt a cross-cutting gender dimension in a future 
convention.  The importance of specifying forms of sexual and gender-based violence 
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reflected customary international law and was recognized by international 
jurisprudence.  At the same time, it was questioned whether the qualifier “which are 
crimes under international law” was needed. 

42. 
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prevention in detail since the inclusion of the word “appropriate” provided sufficient 
flexibility to States. According to another view, the ways and means of preventing 
international crimes fell within the national jurisdiction of States, and broad 
terminology such as “or other appropriate preventive measures” imposed excessive 
obligations upon them.  
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to cooperate in good faith with other States in the prevention and prosecution of 
crimes against humanity. 

55. A view was expressed for the draft article to only state the obligation to 
criminalize crimes against humanity under national law without elaborating measures 
to be undertaken by the State. Another view was expressed for the draft article as a 
whole to be recommendatory in nature. Various States noted that while the acts 
constituting a crime should be penalized, the exact title or name of a crime under 
national law need not conform with its title in international law, so as to allow some 
flexibility for States. A view was expressed that the draft article should allow States 
the discretion to implement the definitions of crimes against humanity, to the extent 
that they conform with the object and purpose of a future convention. A delegation 
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67. 
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convention. In the absence of a convention, States could theoretically make broad 
jurisdictional claims over crimes against humanity with a view to exercising such 
jurisdiction. The possibility of such a situation justified the incorporation of uniform 
standards and procedural safeguards in a future convention. 

81. The view was expressed that the provision could be reformulated in order to 
make it more appropriate for criminal justice systems in common law States, which 
applied the adversarial approach. It was proposed that the text be considered further 
in the light of other obligations States might have under various international 
agreements. In particular, some delegations expressed the view that the provision 
should not affect the application of the rules of international law on immunity. A 
proposal was made to bring the text in line with draft article 8 by replacing the word 
“State” throughout draft article 9 with the phrase “competent authorities”. 

82. Delegations stated that any legal measures directed against an alleged offender 
should not be arbitrary and would need to comply with internationally recognized fair 
trial standards. It was noted that any provisional detention measure imposed in 
accordance with the draft article should be of a fixed and reasonable duration. A 
proposal was made to include in paragraph 1 of draft article 9 a reference to the fair 
treatment obligations of alleged offenders, as provided for in draft article 11.  

83. With regard to paragraph 1 of draft article 9, a proposal was made to emphasize 
in the text that any provisional measure should be conditional on a request from a 
competent jurisdiction or on the existence of judicial proceedings against the alleged 
offender. It was further proposed that the paragraph be expanded by providing further 
detail on the considerations that should inform a State’s decision to take an alleged 
offender into custody. A concern was also raised that paragraph 1 could be perceived 
as lowering the evidentiary standard by allowing States to take preliminary measures 
on the basis of “information available” to them.  

84. With regard to paragraph 2 of draft article 9, it was noted that the scope of the 
obligation to make “a preliminary inquiry into the facts” had been clarified by the 
International Court of Justice in its Questions relating to the Obligation to Prosecute 
or Extradite (Belgium v. Senegal) judgment."" A proposal was made to replace the 
phrase “preliminary inquiry”, which could have specific connotations in some legal 
systems, by a more neutral term, such as “investigation” or “inquiry”.  

85. With regard to paragraph 3 of draft article 9, it was questioned whether the 
words “as appropriate” were fitting, as they appeared to give excessive discretion to 
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99. The need for draft article 13 to reflect States’ obligations to respect bilateral and 
regional agreements was noted. It was stated that the provisions of draft article 13 
should not be interpreted as requiring States to extradite their nationals. Another view 
was expressed that the principle should remain that when States have multiple 
extradition treaties, they should be able to choose among such extradition treaties how 
to implement extradition. Delegations welcomed that the issue of multiple requests 
for extradition was not dealt with in detail in the draft articles but rather was left to 
the discretion of States. It was also suggested that the question of how to address 
concurrent requests for extradition be considered. 

100. 
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a particular group, could be subject to a wide range of interpretations, which could 
hinder international cooperation. 

107. A proposal was made to introduce a reference to “a State of nationality of the 
accused” in paragraph 12 of the draft article and also to take into consideration the 
place where the person was located. It was further observed that in a case of refusal 
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text was warranted, as was more clarity on the relevant commentaries. In particular, 
further discussion was considered to be needed regarding the “designation of a central 
authority”, the establishment of a monitoring mechanism, technical guidance and 
capacity-building and related fiscal matters. 

122. For some delegations, the annex could serve as a legal basis for judicial 
cooperation between States that were not bound by a treaty on mutual legal assistance. 
Several delegations welcomed the flexible approach taken in the annex to cases where 
a State was bound by existing treaties on mutual legal assistance, which had the 
potential to facilitate wide adherence to a future convention by States bound by other 
treaties, while also furnishing them with an optional mechanism to reinforce the 
prevention and punishment of crimes against humanity through mutual legal 
assistance. It was also suggested that adding a new section on extradition in the annex 
be considered. 

123. Concerning paragraph 2, a number of delegations observed that the designation 
of a central authority would strengthen the effective communication between States 
and allow for more effective cooperation. The use of electronic means to 
communicate requests and additional materials was supported. It was suggested that 
paragraph 2 be streamlined.  
124. In paragraph 16, it was suggested the phrase “if it is not possible or desirable 
for the individual in question to appear in person in territory under the jurisdiction of 
the requesting State” be deleted, on the ground that the use of video links was an 
equally valid option rather than a secondary less attractive option, than appearing in 
person. 

125. In paragraph 20, it was suggested that a reference to a requesting State bearing 
all necessary special costs for the execution of mutual legal assistance, including 
hiring an interpreter, be added. It was also suggested that a paragraph on fiscal 
matters, using the phrasing of article 22 of the Convention against Corruption, be 
added. 

126. Regarding draft article 15 (Settlement of disputes), several delegations 
welcomed the inclusion of the provision, with some highlighting the two-step 
approach of referring the dispute to the International Court of Justice or to arbitration 
if negotiations had failed. It was noted that the draft article did not include a time 
limit on the negotiations and a suggestion was made to set the limit at six months as 
in the Convention Against Corruption and the Organized Crime Convention. It was 
considered that such structure could provide flexibility for States. 

127. Several delegations expressed the view that the compulsory jurisdiction of the 
International Court of Justice would be the strongest path for promoting 
accountability for crimes against humanity and for solving disputes concerning the 
interpretation of a future convention on crimes against humanity. Another view was 
expressed that the draft article reflected a standard dispute settlement clause, similar 
to that contained in the Convention Against Corruption or the Organized Crime 
Convention. Some delegations emphasized the role of consent in inter-State disputes. 

128. Some delegations stated that they did not support paragraph 3, which allowed 
States to opt out of the dispute settlement mechanism, as it would weaken the 
provision. It was mentioned that while the text was based on the Convention against 
Corruption, the gravity of crimes against humanity merited a stronger dispute 
settlement mechanism, along the lines of that of the Genocide Convention, where 
disputes should be submitted to the International Court of Justice. 

129. It was noted that the consideration of the provision had to be in conjunction with 
the discussion on whether reservations to a future convention would be allowed. A 
view was expressed that the possibility of reservations envisaged in paragraph 3 
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135. However, a number of delegations, while recognizing the principle of 
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or of serious violations of international humanitarian law”, as such matters concerned 
international human rights law and international humanitarian law. It was stated that 
the phrase “all relevant considerations” was inherently vague. Some delegations 
expressed the view that the paragraph added to the risk of abuse of the principle of 
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based violence and violence against children, be included. It was also suggested that 
references to whistle-blowers and persons with disabilities be included. Other 
delegations indicated that there was no need to specify particular categories of victims 
as the crimes in question concerned humanity as a whole.  

153. A new subparagraph encouraging States to establish best practices aimed at 
preventing re-traumatization during evidence collection was suggested by some 
delegations. The importance of the availability of legal aid to victims was mentioned. 
The suggestion to address practical issues concerning victims and witnesses, 
especially concerning the lack of travel documents and the need for cooperation of 
third States where witnesses might be located, was made. 

154. With respect to paragraph 2, a number of delegations stressed the importance of 
ensuring that the voices of victims and survivors were heard. The need to address 
procedural and substantive aspects of the right of access to justice was emphasized. 
The need to reduce the barriers that victims and survivors face when seeking justice, 
notably re-traumatization, reprisals, stigma and rejection, was also emphasized. A 
suggestion was made to include an obligation for States to examine the complaint 
impartially and promptly and to allow the parties involved in the complaint to present 
their opinions and observations at the criminal trial; it was noted that inspiration for 
text in that regard could be drawn from the Ljubljana-The Hague Convention. The 
flexibility granted by the phrase “in accordance with national law” in the paragraph 
was appreciated, and it was noted that the scope of application of paragraph 2 was 
without prejudice to additional obligations that had been established or might be 
established under each domestic system. 

155. With respect to paragraph 3, a number of delegations welcomed the provision. 
Several delegations recalled the importance of reparations to restorative justice and 
the prevention of further crimes. Several delegations supported the flexibility given 
to States to determine the appropriate form of reparation. Other delegations suggested 
modifying the paragraph to allow greater flexibility for States in implementing the 
right to reparation according to their domestic laws. It was recalled that the list of 
forms of reparation in the provision was non-exhaustive, allowing for reparations 



  
 

 28/30 
 

158. 






